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EXTRATERRITORIAL APPLICATION OF FRAUD
PROVISIONS OF THE COMMODITY EXCHANGE ACT
The Commodity Exchange Act' (CEA) governs trading on the United States
commodity markets. 2 Section 4(b) of the CEA 3 is a general antifraud provision, prohibiting persons from cheating, deceiving, or defrauding others in
connection with commodity futures transactions. 4 Enforcement of the CEA's
fraud provisions rests with the Commodity Futures Trading Commission5
(Commission). Trading activity by foreign investors on United States commodities exchanges has presented the Commission with complex enforcement
1. Commodity Exchange Act, 7 U.S.C. §§ 1-26 (1982). The current Commodity Exchange
Act (CEA) is the end product of a long history of amendments. See Stassen, The Commodity
Exchange Act in Perspective, 39 WAS-. & LEE L. Rnv. 825 (1982) (review of development of
CEA); I P. JomsoN, CommoDrrms REOuLATON, xxv (1982) (discussing development of CEA).
Prior to 1975, Congress entrusted enforcement of the CEA to the Commodity Exchange Authority,
a committee within the United States Department of Agriculture. Id. In 1974, Congress amended
the CEA by passing the Commodity Futures Trading Commission Act. See Pub. L. No. 93-463,
88 Stat. 1389 (1974) (codified as amended in scattered sections of 7 U.S.C. §§ 1-26 (1982)). Section 101 of the Commodity Futures Trading Commission Act created the Commodities Futures
Trading Commission (the Commission) which replaced the Commodity Exchange AUthority. See
7 U.S.C. § 4(a) (1982). Congress modeled the Commission after the Securities and Exchange
Commission. H. FiEDAN, SEcurmsr
AND CommoDrrms ENFORCEMENT 159 (1981).
2. See H. Fvamniwf, Sscuiruns AND CommoDrrlas ENFoRCEMENT 159-72 (1981) (discussion of regulation and enforcement under CEA). The CEA defines commodities broadly. See
7 U.S.C. § 2 (1982) (definition of commodities). Commodities trading centers around contracts
to buy or sell commodities at a future date. See I P. JOHNSON, CoMM.oDrras REGuLAToN § 1.03
(1982). Traders refer to the contracts as futures contracts. Id. Merchandisers of commodities
often use the commodities market to "hedge" investments by creating a contract to buy or sell
the commodity at a specified price thus protecting against fluctuations in price. See P. JoHNsoN,
supra, at § 1.12. Most futures contacts do not result in actual delivery of the commodity but
are discharged by an offsetting transaction. See id. § 1.04. The CEA restricts all futures trading
to the exchanges. See 7 U.S.C. § 6(a) (1982).
3. 7 U.S.C. § 6(b) (1982).
4. See id. Section 4(o) of the CEA forbids commodity trading advisers from defrauding
their clients and customers. See 7 U.S.C. 6(o). Violations include creating activity in the client's
account to generate commissions, trading without the client's permission, and making false
statements to the client. See P. JOHNsoN, supra note 1, at § 1.88. A private cause of action exists
under the CEA. See Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Curran, 456 U.S. 353, 388
(1982). See generally, Note, The Element of Scienter in Antifraud Provisionsof the Commodity
Exchange Act, 39 WAsH. & LEE L. Rnv. 1175 (1982) (discussion of elements of fraud action
under CEA).
5. See 7 U.S.C. § 4a (1982) (establishing Commodity Futures Trading Commission). The
CEA provides the Commodity Futures Trading Commission with a variety of administrative,
injunctive, and criminal sanctions for enforcement of the CEA's rules and regulations. See H.
FRIEDMAN, SEcUarMs AND CO~oDras ENFORCEMENT 160-72 (1981) (discussion of enforcement
measures available to Commodity Futures Trading Commission). See generally Note, The Role
of the Commodity Futures Trading Commission Under the Commodity Futures Trading Commission Act of 1974 73 MICH. L. RPv. 710 (1975) (discussion of function of Commodity Futures
Trading Commission).
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problems, 6 requiring federal courts to determine to what extent subject matter
jurisdiction exists over commodities laws violations that occur outside the territory of the United States. 7 Extraterritorial violations of domestic commodities
laws8 often involve parties who are not citizens of the United States9 and may
entail little or no fraudulent conduct within the United States. 10 Although a
substantial body of case law exists concerning extraterritorial application of
United States securities laws," only a few cases have dealt with extraterritorial
6. See Report of the Commodity Futures Trading Commission Advisory Committee on
the Economic Role of ContractMarkets (July 17, 1976) 42 [hereinafter cited as Economic Report]
(potential for large and unique problems exist in connection with foreign participation in United
States commodities markets).
7. See, e.g., Psimenos v. E.F. Hutton, 722 F.2d 1041, 1042-43 (2d Cir. 1983) (citizen of
Greece brought suit against United States investment firm for violations of CEA that occurred
in Greece and France); Creeswell v. Bache, Halsey, Stuart, Shields Inc., No. 83-2099, slip op.
(S.D.N.Y. Sept. 28, 1983) (foreign and United States investors brought suit for fraud
at under CEA); Alpa S.A. Agroindustrial Alemano v. ACLI Int'l Inc., 573 F. Supp. 1070, 1072
(S.D.N.Y. 1983) (foreign corporation brought suit under CEA for claims arising in Germany);
Tamari v. Bache & Co. (Lebanon), 547 F. Supp. 309, 310 (N.D. Ill. 1982) (Lebanese citizens
brought action under CEA against Lebanese firm); aff'd, 730 F.2d 1103 (7th Cir. 1984); Mormels
v. Girofinance, 544 F. Supp. 815, 816 (S.D.N.Y. 1982) (German and United States investors
living in Costa Rica brought action under CEA).
8. See supra notes 1-2 and accompanying text (fraud provisions of CEA). The term
"extraterritorial violation" refers to a violation that is transnational in character, and thus raises
potential problems of conflicting jurisdictions between nations. See supranote 7 and accompanying text (cases involving extraterritorial violations of United States commodities laws); infra note
15 and accompanying text (discussion of jurisdiction to prescribe United States law). See generally
Comment, The TransnationalReach of Rule 10b-5, 121 U. PA. L. REv. 1363 (1973) (review of
guidelines for extraterritorial jurisdiction over securities violations) [hereinafter cited as Transnational Reach]; Note, American Adjudication of TransnationalSecurities Fraud, 89 HARv. L.
Ray. 553 (1976) (discussion of international legal principles involved in transnational securities
violations).
9. See, e.g., Psimenos v. E.F. Hutton, 722 F.2d 1041, 1042-43 (2d Cir. 1983) (Greek national brought action against United States investment firm); Creeswell v. Bache, Halsey, Stuart,
Shields Inc., No. 83-2099, slip op. at - (S.D.N.Y. Sept. 28, 1983) (foreign investors and United
States citizens living abroad brought suit against Delaware corporation); Alpa S.A. Agroindustrial
Alemano v. ACLI Int'l Inc., 573 F. Supp. 1070, 1072 (S.D.N.Y. 1983) (Paraguayan corporation
brought action under CEA against New York corporation); Tamari v. Bache & Co. (Lebanon),
547 F. Supp. 309, 310 (N.D. 111.1982) (Lebanese citizens brought suit for commodities laws violations
against Lebanese investment firm); Mormels v. Girofinance, 544 F. Supp. 815, 816 (S.D.N.Y.
1982) (German and United States citizens living in Costa Rica brought suit against Costa Rican firm).
10. See, e.g., Psimenos v. E.F. Hutton, 722 F.2d 1041, 1046 (2d Cir. 1983) (only conduct
within United States involved defendant's use of mails and telephone and use of exchange to
execute futures orders); Alpa S.A. Agroindustrial Alemano v. ACLI Int'l Inc., 573 F. Supp.
1070, 1074-75 (S.D.N.Y. 1983) (defendant's domestic conduct included maintenance of records
in New York and execution of orders on domestic exchanges); Tamari v. Bache & Co. (Lebanon),
547 F. Supp. 309, 315 (N.D. IMl.1982) (defendant's domestic conduct consisted of transmission
of orders to parent firm in United States); Mormels v. Girofimance, 544 F. Supp. 815, 818 (S.D.N.Y.
1982) (only conduct within United States involved single meeting in New York and wire transmissions from Costa Rica to New York).
11. See, e.g., Securities and Exchange Commission v. Kasser, 548 F.2d 109, 112 (3d Cir.)
(action against corporation and individuals for alleged scheme to defraud foreign corporation),
cert. denied, 431 U.S. 938 (1977); Bersch v. Drexel Firestone, Inc., 519 F.2d 974, 977-78 (2d
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application of the commodities laws.' 2 While many disparities exist between
the CEA and the securities laws, 3 courts confronting CEA violations have
relied heavily on the securities cases for guidance. 4 A major issue common
to both the securities and commodities cases, however, is the extent to which
the United States has jurisdiction to prescribe and apply law in an international context.'5
Cir.) (action against Canadian investment firm for violations of United States securities laws),
cert. denied, 423 U.S. 1018 (1975); IIT v. Vencap, Ltd., 519 F.2d 1001, 1003 (2d Cir. 1975)
(suit against Bahamian corporation for fraud, conversion and waste of corporate assets); Travis
v. Anthes Imperial Ltd., 473 F.2d 515, 520 (8th Cir. 1973) (class action by United States citizens
against Canadian corporation for misrepresentations); Leasco Data Processing Equip. Corp. v.
Maxwell, 468 F.2d 1326, 1330 (2d Cir. 1972) (action against British corporation for violation
of United States securities laws); Schoenbaum v. Firstbrook, 405 F.2d 200, 204 (2d Cir.)
(shareholder's derivative suit against Canadian corporation for violation of United States securities
laws), rev'd in part, 405 F.2d 215 (2d Cir. 1968) (en bane), cert denied, 395 U.S. 906 (1969).
See generally Mizrack, Recent Developments in ExtraterritorialApplication of 10(b) of the Securities
Act of 1934, 30 Bus. LAW. 367 (1975) (review of case lav concerning extraterritorial application
of securities law); Comment, The TransnationalReach of Rule 10b-5, 121 U. PA. L. REv. 1363
(1973) (review of guidelines for extraterritorial jurisdiction over securities violations); Note, American
Adjudication of TransnationalSecurities Fraud, 89 HAgv. L. REv. 553 (1976) (discussion of
international legal principles and application of rule lOb-5).
12. See supra note 7 and accompanying text (cases involving extraterritorial application
of United States commodities laws).
13. See P. JomsoN, supra note 1, at xxvii (similarities between securities laws and CEA
are superficial). Mr. Johnson, the current Chairman of the Commodity Futures Trading Commission, notes in his treatise that there is actually very little common ground between the CEA
and the securities laws with respect to regulatory policy. Id. at xxvii-xviii. The substantive differences between the two statutory schemes possibly explains why courts adjudicating commodities
cases consider the securities cases as a helpful analogy rather than as binding law. See infra note
14 and accompanying text (discussion of courts' use of securities law precedent as analogy for
adjudication of commodities cases).
14. See, e.g., Psimenos v. E.F. Hutton, 722 F.2d 1041, 1044 (2d Cir. 1983) (securities law
analogy is useful because extraterritorial securities violations are more extensively litigated); Tamari
v. Bache & Co. (Lebanon), 547 F. Supp. 309, 311 (N. D. Ill. 1982) (court relied on analogous
securities laws cases to determine jurisdiction under CEA); Mormels v. Girofinance S. A., 544
F. Supp. 815, 817 (S.D.N.Y. 1982) (cases involving extraterritorial violations of securities law
provide useful analogy for adjudication of commodities violations); see also Commodity Futures
Trading Commission v. J.S. Love & Assoc. Options Ltd., 422 F. Supp. 652, 661 (S.D.N.Y. 1976)
(case law developed under securities cases provides useful analogy for commodities cases).
15. See RESTATEMENT (SEcoND) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES
(REVISED) § 416 (Tent. Draft No. 2, (1981)) (criteria for determining jurisdiction over transnational securities transactions) [hereinafter cited as REVISED RESTATEMENT]. The REVISED RESTATEMENT is careful to distinquish between three types of jurisdiction. Id. § 401 (categories of jurisdic-

tion detined). Jurisdiction to prescribe, or legislative jurisdiction, refers to the power of a nation
to direct the conduct, status, or relations of persons. Id. Jurisdiction to enforce is the authority
to compel compliance with a nation's laws. Id. Jurisdiction to adjudicate refers to the authority
of a state to subject persons to the judicial process. Id. The courts in the commodities and securities
cases are determining jurisdiction to prescribe law, although the courts most commonly refer
to the problem as one of subject matter jurisdiction. See Tamari v. Bache & Co. (Lebanon) 547
F. Supp. 309, 310-11 (N.D. Ill. 1982) (issue is whether court has subject matter jurisdiction over

extraterritorial violation of domestic commodities law); infra note 16 and accompanying text (courts
apply principles of international law to determine jurisdiction to prescribe).
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To determine the presence or absence of subject matter jurisdiction over

extraterritorial violations of the securities and commodities laws, courts have
looked to applicable principles of international law.' 6 Section 17 of the Restatement (Second) of the Foreign Relations Law of the United States (Restatement (Second)) 7 deliniates the "subjective territorial principle" that allows
a nation to exercise jurisdiction over conduct occurring within the nation's
territory.' 8 Courts have utilized section 17 of the Restatement (Second) to
develop the "conduct test" for jurisdiction over extraterritorial violations of
United States securities laws.' 9 The focus of inquiry under the conduct test

16. See, e.g., Continental Grain (Australia) Ltd. v. Pacific Oilseeds, Inc. 592 F.2d 409,
415 (8th Cir. 1979) (court applied principles of international law to determine jurisdiction over
extraterritorial violation of securities laws); Bersch v. Drexel Firestone, Inc., 519 F.2d 974, 985
(2d Cir.) (same), cert. denied, 423 U.S. 1018 (1975); Travis v. Anthes Imperial Ltd., 473 F.2d
515, 524 (8th Cir. 1973) (same). Courts considering the presence of subject matter jurisdiction
in the securities law cases first look to the scope of the relevant statute. See Leasco Data Processing Equip. Corp. v. Maxwell, 468 F.2d 1326, 1333 (2d Cir. 1972) (subject matter jurisdiction
in securities case is dependant on applicability of securities law to extraterritorial violation); Schoenbaum v. Firstbrook, 405 F.2d 200, 206 (2d Cir. 1968) (Congress intended securities laws to have
extraterritorial range to protect United States investors and domestic securities markets). Because
of a dearth of legislative history concerning extraterritorial application of the securities laws,
the courts consider principles of international law to determine when a nation has jurisdiction
to prescribe laws outside national territory. See ContinentalGrain, 592 F.2d at 416 (courts must
make decision on extraterritorial jurisdiction without knowledge of congressional intent because
of lack of legislative guidance); Bersch, 519 F.2d at 993 (legislative history unavailable to establish
congressional intent regarding extraterritorial application of securities laws). If the court determines that the defendant's violation lacked certain requisite contacts with the United States, then
the court will hold that Congress did not intend for the statute to apply to the particular violation
and that the court, therefore, does not have subject matter jurisdiction. See Mormels v. Girofinance,
544 F. Supp. 815, 817-18 (S.D.N.Y. 1982) (court must determine whether Congress wishes to
devote resources to policing transactions that are predominantly foreign); infra notes 17-30 and
accompanying text (discussion of territorial principles of international law).
17. REsTATEmNT (SEcoND) OF FOREiGN RELATIONS LAW OF TE UNMD STATEs § 17 (1965)
[hereinafter cited as REsTATEmENT (SECOND)].
18. See id. § 17 comment a, & illustration I (example of application of subjective territorial
principle); Mizrack, supra note 11, at 372 (discussion of subjective territorial principle); infra
notes 35-80 and accompanying text (discussion of courts' use of territorial principles in securities
cases); notes 81-153 and accompanying text (courts' use of territorial principles in commodities cases).
19. See, e.g., Straub v. Vaisman & Co., 540 F.2d 591, 595 (3d Cir. 1976) (conduct within
United States was sufficient to confer jurisdiction on court for securities law violation); Travis
v. Anthes Imperial Ltd., 473 F.2d 515, 524 (8th Cir. 1973) (essential issue under § 17 of Restatement (Second) is significance of defendant's conduct in United States in relation to violation);
Recaman v. Barish, 408 F. Supp. 1189, 1195 (E. D. Pa. 1975) (courts developed conduct test
from subjective territorial principle). The Second Circuit introduced the conduct test into the
securities context in Leasco DataProcessingEquip. Corp. v. Maxwell. See 468 F.2d 1326, 1334
(2d Cir. 1972). The plaintiff in Leasco, an United States corporation, alleged that the defendants
conspired to sell the plaintiff stock in a British corporation in excess of the true value of the
securities. Id. at 1330. Meetings in the United States occurred between the plaintiff and defendants. Id. Defendants also made various material misrepresentations to the plaintiffs during a
series of telephone conversations both in the United States and abroad. Id. The Leasco court
held that subject matter jurisdiction was contingent upon whether Congress intended the Securities
Exchange Act of 1934 to extend to a violation involving so little domestic contact. See id. The
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is the degree and importance of activity occurring within the forum nation
in connection with the alleged violation.20 The courts consistently have refused
to predicate jurisdiction on activity that is merely preparatory to a violation
occurring in another country. 21 Instead, the courts applying the conduct test
have required the conduct to be significant to the furtherance of the alleged

violation.22
In considering the proper standards for extraterritorial application of
United States securities laws, the courts also have utilized section 18 of the
Restatement (Second) to formulate the "effects test."' 23 Section 18 of the
Restatement (Second) sets forth the "objective territorial principle." 24 The
objective territorial principle allows a nation to exercise jurisdiction over conLeasco court concluded that jurisdiction existed based on the numerous misrepresentations that
the defendant made to the plaintiff in the United States. Id. at 1034-35.
20. See Travis v. Anthes Imperial Ltd., 473 F.2d 515, 524 (8th Cir. 1973) (essential issue
under § 17 of Restatement (Second) is significance of defendant's conduct within United States);
Continental Grain (Australia) Pty. Ltd. v. Pacific Oilseeds, Inc., 592 F.2d 409, 420 (8th Cir.
1979) (same); supranotes 15-16 and accompanying text (discussion of subject matter jurisdiction
and jurisdiction to prescribe law in context of securities cases).
21. See UT v. Vencap, Ltd., 519 F.2d 1001, 1018 (2d Cir. 1975) (jurisdiction does not
extend to cases in which conduct within United States is merely preparatory to securities violation); Bersch v. Drexel Firestone, Inc., 519 F.2d 975, 987 (2d Cir.) (same), cert. denied, 423
U.S. 1018 (1975). The defendants in Bersch conducted several meetings in New York, utilized
New York legal and accounting firms, and drafted part of a prospectus in New York in furtherance of an alleged violation of United States securities laws. Id. at 985 n.24. Despite the
considerable domestic activity, the Bersch court held that the defendant's conduct within the
United States was merely preparatory to the alleged violation, thus indicating the high level of
domestic conduct necessary for jurisdiction to vest. Id. at 987; see infra notes 35-52 and accompanying text (discussion of Bersch).
22. See, e.g., Continental Grain (Australia) Ltd. v. Pacific Oilseeds, Inc., 592 F.2d 409,
420 (8th Cir. 1979) (defendant's domestic conduct must be significant with respect to scheme
to defraud to support exercise of jurisdiction over extraterritorial violation of United States securities
law); Securities and Exchange Commission v. Kasser, 548 F.2d 109, 115 (3d Cir. 1977) (conduct
that is substantial and not preparatory supports jurisdiction over extraterritorial violations of
United States securities laws); Travis v. Anthes Imperial Ltd., 473 F.2d 515, 524 (8th Cir. 1973)
(essential issue in determining presence of extraterritorial jurisdiction over violation of securities
law is whether domestic conduct of defendant is significant to overall scheme to defraud).
23. See RESTATEmENT (SECOND), supra note 17, § 18. The Second Circuit first stated the
effects test in the context of extraterritorial violations of securities laws in Schoenbaum v. Firstbrook.
See 405 F.2d 200 (2d Cir.), rev'd in part, 405 F.2d 215 (1968), cert. denied, 395 U.S. 906 (1969).
In Schoenbaum, a citizen of the United States brought a shareholder's derivative suit against
the directors of a Canadian corporation for selling treasury shares at an inadequate price with
knowledge of the stock's true worth in violation of United States securities law. See id. at 205.
The Second Circuit held in Schoenbaum that the court possessed jurisdiction over extraterritorial
violations of securities laws when necessary to protect the integrity of the United States markets
and the interests of domestic investors. Id. at 208. The court found that jurisdiction existed over
the violation, holding that the antifraud provisions of § 10(b) of the Securities Exchange Act
of 1934 have extraterritorial application when the violation involves stocks registered on United
States exchanges and is injurious to United States investors. See id. at 208; see also Securities
Exchange Act of 1934 § 10(b), 15 U.S.C. § 78; (1982).
24. See RESTATEmENT (SECOND), supranote 17, § 18; Mizrack, supranote 11 at 372 (discussion of objective territorial principle).
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duct occurring outside the nation's territory if the conduct has substantial effects
within the country.25 In addition, section 18 requires that the effects be a direct
26
and forseeable result of the extraterritorial conduct.
While most courts discuss both the effects and conduct tests, 2 7 disagreement exists over whether the facts of a case must satisfy both tests for jurisdic2 9
tion to vest. 21 Some courts have required that the facts satisfy both tests,
while other courts have asserted jurisdiction on the basis of one test alone."
In addition to applying the conduct and effects tests, some courts have chosen
to introduce into the jurisdictional analysis the "nationality principle" derived
from section 30 of the Restatement (Second).3" The nationality principle provides that a state has the power to regulate the conduct of a citizen of the
state regardless of the citizen's location.3 2 While many nations, including the
25. See, e.g., IIT v. Vencap, Ltd., 519 F.2d 1001, 1017 (2d Cir. 1975) (§ 18 of Restatement
(Second) requires substantial effects in country asserting jurisdiction over extraterritorial violation of securities laws for jurisdiction to prescribe law to vest); Travis v. Anthes Imperial Ltd.,
473 F.2d 515, 528 (8th Cir. 1973) (substantial effect of misrepresentation on value of plaintiff's
stock was adequate for finding of jurisdiction); Recaman v. Barish, 408 F. Supp. 1189, 1195
(E.D. Pa. 1975) (main consideration under effects test is impact of transaction upon domestic
investors or markets).
26. See RESTATEMENT (SEcoND), supranote 17, § 18. Section 18 of the Restatement (Second)
also requires that for jurisdiction to vest over an extraterritorial violation of United States law,
the effects created by the violation must be the result of conduct recognized as elements of a
crime or tort under the laws of states with developed legal systems. Id. The effect must also
be a direct and foreseeable result of the extraterritorial conduct. Id.
27. See, e.g., Continental Grain (Australia) Pty. Ltd. v. Pacific Oilseeds, Inc., 592 F.2d
409, 416 (8th Cir. 1979) (discussion of application of effects and conduct tests for extraterritorial
jurisdiction); SEC v. Kasser, 548 F.2d 109, 114-15 (3d Cir.) (conduct within United States is
sufficient for assertion of jurisdiction even when domestic impact resulting from securities violation is slight), cert. denied, 431 U.S. 938 (1977); Bersch v. Drexel Firestone, Inc., 519 F.2d 974,
985-89 (2d Cir.) (discussion of effects and conduct tests for extraterritorial violations of securities
laws), cert. denied, 423 U.S. 1018 (1975); IIT v. Vencap Ltd., 519 F.2d 1001, 1017-18 (2d Cir.
1975) (same); Recaman v. Barish, 408 F. Supp. 1189, 1194-95 (E.D. Pa. 1975) (same); see infra
notes 28-31 and accompanying text (discussion of disagreement over whether facts of case must
meet one or both tests for jurisdiction to attach).
28. See Continental Grain (Australia) Pty. Ltd. v. Pacific Oilseeds, Inc., 592 F.2d 409,
416-17 (8th Cir. 1979) (discussion of inconsistent application of conduct and effects tests for
determining jurisdiction over extraterritorial violations of United States securities law).
29. See Seizer v. Bank of Bermuda Ltd., 385 F. Supp. 415, 418 (S.D.N.Y. 1974) (both
conduct and effects tests must be met for jurisdiction over extraterritorial violation of securities
law to vest).
30. See Psimenos v E.F. Hutton, 722 F.2d 1041, 1045 (2d Cir. 1983) (finding of jurisdiction over extraterritorial violation of United States commodities laws under conduct test negates
need for application of effects test); Continental Grain (Australia) Pty. Ltd. v. Pacific Oilseeds,
Inc., 592 F.2d 409, 417 (8th Cir. 1979) (courts may apply either conduct test or effects test to
determine presence of extraterritorial jurisdiction over securities law violation).
31. See RESTATEMENT (SEcoND), supra note 17, § 30 (discussion of nationality principle);
Continental Grain (Australia) Pty. Ltd. v. Pacific Oilseeds, Inc., 592 F.2d 409, 416-17 (8th Cir.
1979) (discussion of nationality principle as a possible basis for jurisdiction over extraterritorial
violations of securities laws); IIT v. Vencap, Ltd., 519 F.2d 1001, 1016 (2d Cir. 1975) (same);
TransnationalReach, supra note 8, at 1387-89 (discussion of nationality as a basis for jurisdiction).
32. See RESTATEMENT (SEcoND), supra note 17, § 30 (discussion of nationality principle).
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United States, recognize the validity of the nationality principle, the courts

do not consider nationality as an independent basis for jurisdiction, 33 but rather
consider the nationality 3 of
the defendant as one factor in determining the
4
presence of jurisdiction.
In Bersch v. Drexel Firestone, Inc., the Second Circuit applied both the
conduct and effects tests to determine the applicability of United States
securities laws to a violation with little domestic impact.3 6 The plaintiffs in
Bersch, purchasers of securities in a Canadian corporation, brought suit for
misrepresentations contained in a prospectus because the prospectus failed to
reveal illegal activities on the part of several of the defendants who were officers
and directors of the corporation. 3 The list of plaintiffs included both foreign
and domestic investors. 31 Prior to the release of the prospectus, the defendants had conducted several meetings in New York, utilized New York legal
and accounting firms, and drafted part of the prospectus in New York, later
transmitting the draft to Geneva by telephone.3 9 The defendants prepared the
actual prospectus abroad,"0 but sent several copies into the United States where
investors purchased approximately 42,000 shares. " The Bersch court divided
the plaintiffs into three groups, including foreign investors, United States in-

33. See Continental Grain (Australia) Ltd. v. Pacific Oilseeds, Inc., 592 F.2d 409, 417 (8th
Cir. 1979) (rejecting nationality principle as independant basis for extraterritorial jurisdiction);
IIT v. Vencap, Ltd., 519 F.2d 1001, 1016 (2d Cir. 1975) (same). In the context of extraterritorial
violations of securities laws, the nationality principle involves a nation's ability to assert jurisdiction over violations when citizens of the nation are defendants. See REsTATmmENT (SEcoND), supra
note 17, § 30; Continental Grain, 592 F.2d 409, 417 (8th Cir. 1979) (discussion of nationality
principle); 11T, 519 F.2d 1001, 1016 (2d Cir. 1975) (same). The rationale for rejecting the nationality
principle as an independant basis for extraterritorial jurisdiction appears to be that the intended
scope of the applicable statute is more important than abstract possibilities for jurisdiction. Id.
The lIT court expressed doubts whether Congress would have intended for United States securities
laws to apply to an American's violation in England if no conduct occurred within the United
States and no domestic effects accrued. Id.; see TransnationalReach, supra note 8, at 1387 (no
court has found jurisdiction for extraterritorial violations solely on basis of nationality principle).
34. See Psimenos v. E.F. Hutton, 722 F.2d 1041, 1046-47 (2d Cir. 1983) (United States
citizenship of defendant favors application of extraterritorial jurisdiction); IIT v. Cornfeld, 619
F.2d 909, 918 (2d Cir. 1980) (same); see also Timberlane Lumber Co. v. Bank of America, 549
F.2d 597, 612 (9th Cir. 1977) (United States citizenship of defendant favors application of United
States law in antitrust case); REVISED RESTATEMENT, supra note 15, § 403(2)(b) (nationality is
factor in determining reasonableness of extending jurisdiction to extraterritorial violations of United
States laws).
35. 519 F.2d 974 (2d Cir.), cert. denied, 423 U.S. 1018 (1975).
36. See id. at 987-93.
37. Id. at 981. Among the alleged illegal activities in Bersch was a charge that certain corporate officers had engaged in illicit transfers of currency out of developing countries in violation
of the currency laws of those nations. Id. at n.15.
38. See 519 F.2d at 977-78 & n.2. The Bersch court noted that the court had experienced
considerable difficulty in determining the exact size of the plaintiff class because of discrepancies
in the record. Id. at 977 n.2.
39. See id. at 985 n.24.
40. Id. at 987.
41. Id. at 977-79 & n.2, 990-91.
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2
vestors residing abroad, and domestic investors residing in the United States.4
The Bersch court applied a different conduct test to each of the three
categories of investors. 41 The court stated that jurisdiction applied to extraterritorial violations injurious to foreign investors outside the United States only
when the defendants perpetrated acts within the United States that directly
caused the losses." Despite the considerable domestic activity, the Second Circuit in Bersch characterized the conduct of the defendants within the United
States as merely preparatory and thus insufficient for a finding of subject
matter jurisdiction over the claims of the foreign investors. 4- The court held
that jurisdiction extended to injured United States citizens living abroad if
actions within the United States significantly contributed to the investors'
losses. 46 The court found that the defendant's domestic activity was sufficient
to confer jurisdiction over the claims of the United States investors residing
abroad.," With regard to injured United States investors residing in this country, the Bersch court held that jurisdiction existed for extraterritorial violations even when the defendant's conduct was merely preparatory to a
violation.4' The court thus found that9jurisdiction existed over the claims of
the resident United States plaintiffs.4
The Bersch court also considered the possibility of jurisdiction under the
effects test.5° The court stated that the effects on American interests must
redound to the detriment of domestic investors and that adverse effects of
a general nature, such as a general decline in investor confidence, are insufficient to confer jurisdiction under the effects test.-' However, the court deter-

42. See id. at 993.

43. See id. at 993. The Bersch version of the conduct test for extraterritorial jurisdiction
over securities laws violation would demand a different quantitative degree of domestic conduct
depending on the nationality of the plaintiff. Id.; infra notes 44-49 and accompanying text (discussion
of Bersch application of conduct test); notes 216-219 and accompanying text (discussion of possible
problems associated with according plaintiffs different protection based on nationality of plaintiffs).
44. 519 F.2d at 993.
45. See id. at 987.
46. Id. at 993.
47. Id. at 992.
48. Id. at 992, 993.
49. Id. at 992. The Second Circuit's application of the conduct test to the three classes
of plaintiffs indicates that a lesser degree of domestic conduct is necessary to confer jurisdiction
over claims of United States citizens than for foreign claims. See id. at 993. Thus, the Bersch
court essentially linked domestic conduct to the effects on United States interests. Id; see infra
notes 216-219 and accompanying text (discussion of possible problems with distinguishing plaintiffs on the basis of nationality); see also Note, Securities Law-Subject Matter Jurisdictionin
TransnationalSecuritiesFraud, 9 Irr'L L. & PoL. 113, 123, 133-35 (1976) (discussion of division
of plaintiffs by nationality).

50. 519 F.2d at 988-89.
51. Id. at 988. The plaintiffs in Bersch introduced into evidence an affidavit by an expert
which documented a general deterioration in investor confidence as a result of the defendant's
violations, as well as a general decline in the price of securities. Id. at 987-88. Although the
Bersch court acknowledged the validity of the expert's opinion, the court held that the effect
of the violation on domestic interests was too general to confer subject matter jurisdiction. Id.
at 988-89.
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mined that jurisdiction existed under the effects test by virtue of the plaintiffs' reliance on misleading prospectuses mailed into the United States by
2
defendants.1
In IIT v. Vencap, Ltd,5 3 which the Second Circuit decided on the same
day as Bersch, the Second Circuit further developed the standards for extraterritorial application of United States securities laws.5" In IIT, a Luxembourg
investment trust brought suit for fraud, illegal conversion, and corporate waste
against a Bahamian corporation owned in large part by United States citizens."
The plaintiff sued under a number of theories, 6 including an alleged violation
of section 10(b) of the Securities Exchange Act of 1934.- 7 The IT court considered both the effects and conduct tests to determine whether the court had
jurisdiction over the plaintiff's claim.5 8
The 1IT court recognized that section 18 of the Restatement (Second)
required that the effects of a securities law violation on domestic interests
be substantial for jurisdiction to exist. 9 The Second Circuit held that the
domestic effects of the alleged violation were not sufficient to confer jurisdiction on the court because American investors comprised only .2% of those
injured. 60 The IT court also noted that the defendants had not intended to
offer the securities to United States residents." The court left unclear, however,

52. Id. at 991.
53. 519 F.2d 1001 (2d Cir. 1975).
54. Id. at 1004. The Bersch and IT cases arose out of the collapse of the same investment
service, Investors Overseas Service (IOS). Id. See generallyNote, SecuritiesLaw-Subject Matter
Jurisdictionin TransnationalSecuritiesFraud,9 INT'L L. & PoL. 113 (1976) (discussion of Bersch,
IT, and background of IOS affair).
55. See 519 F.2d at 1004.
56. Id. at 1011-13. The IT plaintiff invested in preferred securities of the defendant corporation on the basis of representations contained in a Vencap, Ltd. memorandum which suggested that although there was considerable risk involved in the securities, the potential for a
high return existed. Id. at 1011. The plaintiff argued that the preferred securities were a device
or artifice to defraud. Id. at 1012. The plaintiff also charged that the president of the defendant
corporation used corporate funds for personal benefit. Id. at 1013.
57. See id. at 1012; see also Securities Exchange Act of 1934 § 10b; 15 U.S.C. § 78; (1982).
58. See 519 F.2d at 1016-17.
59. See id at 1017; supranotes 23-26 and accompanying text (discussion of 18 of RESTATEumNrT (SEcoND). The lIT court found that the defendants had not defrauded individual United
States investors, but rather that the defendants had defrauded the investment fund in which the
investors participated. 519 F.2d at 1016.
60. See 519 F.2d at 1016. In total, 300 United States citizens participated in the plaintiff
investment fund in I1T. Id. The United States investors made up .5% of the total monetary
investment. Id. at 1017. The court failed to explain how many United States investors would
be a sufficient number to constitute a substantial effect on United States interests. See id. at
1017. The opinion is unclear whether the court focused on the total number of United States
investors or the ratio of United States investors to foreign investors affected by the alleged scheme.
Id.; see RxSTATEmENT (SEcoND), supra note 17, § 18 (effects of extraterritorial violation must
be direct, forseeable, and substantial).
61. See 519 F.2d at 1017. The affected United States investors in 1ITdid not own the shares
individually but through IIT, a Luxembourg investment trust. Id. at 1016.
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whether a defendant must manifest an intent
to sell the securities to United
62
States investors for jurisdiction to vest.
Turning to the conduct of the defendants as a possible basis for jurisdiction, the I!T court limited the requisite conduct to actual fraudulent acts and
not merely preparatory activities. 6 3 The court expressed concern that the United
States not become a base for unscrupulous persons to devise fraudulent
securities schemes for export even when those defrauded were foreigners. 4
The court concluded that an exchange of paper work by the attorneys for
the parties was preparatory in nature and insufficient for jurisdiction to vest.'6
The court held that the defendant's utilization of the plaintiff's office in New
York and extensive use of the mails, however, could provide a basis for
jurisdiction." The court remanded the case for a determination on whether
the conduct of the defendant within the United States constituted an element
of a lob-5 violation, thus suggesting that for jurisdiction to vest the defendant's domestic conduct must directly violate United States securities laws. 7
In ContinentalGrain (Australia)Pty. Ltd. v. Pacific Oilseeds, Inc.61 the
Eighth Circuit relied extensively on Bersch and IIT to determine whether
jurisdiction existed over an extraterritorial violation of section 10(b) of the
Securities Exchange Act of 1934. 69 In ContinentalGrain, there were no United
States citizens or corporations as plaintiffs, no domestic securities, and no
effect on United States interests as a result of the alleged violation. 70 Although
one of the defendants was a United States citizen residing in California and
62. See id. at 1017.
63. Id. at 1018. The lIT court failed to define what degree of conduct in the United States
would constitute "mere preparatory activities," but admitted that the distinction between preparation
and an actual fraudulent act is a fine one. See id. The court stated that the distinction was a
necessary one if the securities laws were not to apply to every violation in which some conduct,
no matter how insignificant, occurred in the United States. Id.
64. See 519 F.2d at 1017. Preventing unscrupulous persons from using the United States
as a base to devise fraudulent securities schemes to perpetrate outside of the United States is
a common policy concern of both the securities cases and the commodities cases. See infra notes
168-178 and accompanying text (discussion of policy concerns of courts over extr4territorial jurisdiction of securities and commodities laws).
65. See 519 F.2d at 1018. The IT court noted that an exchange of documents in New
York simply formalized arrangements made between the parties in the Bahamas. Id.
66. Id.
67. Id.; see infra notes 161-162 and accompanying text (discussion of courts' interpretations of IIT conduct standard).
68. 592 F.2d 409 (8th Cir. 1979).
69. See id. at 413-21; see also Securities Exchange Act of 1934, § 10(b) 15 U.S.C. § 78j (1982).
70. See 592 F.2d at 415. The plaintiff in Continental Grain, an Australian corporation,
purchased all of the securities of another Australian corporation, Pacseeds, from the defendants.
Id. at 411. At the time of the purchase, Pacseeds enjoyed a contract with a supplier of hybird
agricultural seeds. Id. The plaintiff indicated an intention to cancel the contract in the event
of purchase. Id. The plaintiff alleged that the defendants failed to inform the plaintiff that the
supplier intended to reclaim all seed stock already in the possession of Pacseeds in the event
the contract was cancelled. Id. The plaintiffs charged that the defendant's failure to inform the
plaintiffs of the supplier's intent was a material misrepresentation under the rule lOb-5 of the
Securities Exchange Act of 1934; see also 15 U.S.C. 780)(b) (1982).
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another defendant was a United States corporation, 71 the court rejected the
72

nationality of the defendants as a valid independent basis for jurisdiction.

The court held that insufficient domestic impact resulted from the alleged violations to satisfy the effects test. 73 Applying the conduct test, however, the Con-

tinental Grain court held that jurisdiction existed over a claim of fraudulent
nondisclosure of material facts in a stock transaction because the defendants
had devised the scheme to defraud the plaintiffs in the United States. 74 In
addition to planning activities in furtherance of the violation, the defendants
had conducted a series of telephone calls and mailings within the United
States. 7" The Continental Grain court noted that some courts had read the
11T decision to require that the necessary conduct be an element of a rule
lOb-5 violation for jurisdiction to exist. 76 The ContinentalGraincourt, however,
chose to follow those cases subsequent to IIT which required only that the
conduct be significant to the success of the violation.77 Applying the Bersch
test for jurisdiction over the claims of foreign investors, 8 the ContinentalGrain
71. 592 F.2d at 411.
72. Id. at 417. While not accepting nationality as an independant basis for jurisdiction,
the ContinentalGrain court considered the nationality of the defendants as a factor in determining jurisdiction over the extraterritorial violations. Id. at 420; see supra notes 31-34 and accompanying text (discussion of nationality principle as independant basis for jurisdiction over
extraterritorial violation of securities laws); see also RESTATEMENT (SEcoND), supra note 17,
§ 30 (discussion of nationality principle).
73. See 592 F.2d at 417. The Continental Grain court pointed out that the only victim
of the alleged misrepresentations was a foreign corporation and that the securities involved in
the case also were registered in a foreign country. Id. at n.12. The court held that although the
plaintiff's parent corporation was a United States corporation, the link was too attenuated for
the resulting domestic impact to confer jurisdiction over the violation. Id.
74. See 592 F.2d at 420. In ContinentalGrain, preparations for the sale of the defendants'
company to the plaintiffs took place in California. Id. at 411.
75. Id. at 421. In evaluating the defendants' domestic conduct the ContinentalGrain court
considered the defendants' use of the instrumentalities of interstate commerce such as the telephone
system. Id.
76. Id. at 418; see supra notes 53-67 and accompanying text (discussion of lIT decision);
see also FOF Proprietary Funds, Ltd. v. Arthur Young & Co., 400 F. Supp. 1219, 1222-23 (S.D.N.Y.
1975) (domestic conduct under IT conduct test must constitute element of lOb-5 violation); infra
notes 161-162 and accompanying text (discussion of courts' interpretations HIT conduct standard).
77. See 592 F.2d at 418; see also SEC v. Kasser, 548 F.2d 109 (3d Cir.), cert. denied, 431
U.S. 938 (1977). In Kasser, the SEC brought an action against individual and corporate defendants for defrauding a Canadian corporation with respect to transactions concerning various
securities. Id. at 110-11. The Third Circuit in Kasser noted that the sole victim of the alleged
scheme was a foreign investor and that the scheme had produced little or no effect within the
United States. Id. at 110. The court held that jurisdiction existed, however, because of significant
conduct by the defendants in the United States. Id. at 114-15. Such conduct included, among
other things, negotiations with the plaintiffs, the execution of a contract in New York, and the
defendant's incorporation in Delaware. Id. at 111. See generally Comment, Jurisdictionin Transnational Securities FraudCases-Securities & Exchange Commission v. Kasser, 7 DN. J. INT'L
L. & POL'y 279 (1978) (discussion of Kasser decision).
78. See 592 F.2d at 418. The Bersch court required that in the case of a foreign plaintiff,
the defendant's domestic conduct must directly cause the plaintiff's loss for jurisdiction to vest.
See Bersch v. Drexel Firestone, Inc., 519 F.2d 974, 993 (2d Cir.), cert. denied, 423 U.S. 1018
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court held that the defendants' use of the mails and telephones was significant
to the accomplishment of the alleged violation and was a direct cause of the
plaintiff's losses.7 The court held that a finding of jurisdiction on the basis
of significant conduct was consistent with section 17 of the Restatement
(Second), with congressional intent, and with the remedial goals of the securities

laws.

0

Courts adjudicating extraterritorial violations of the United States commodities laws demonstrate the same general dependence on the framework
of the Restatement (Second) evident in the securities law cases. 8 Like the
securities law cases, the commodities cases focus on either the defendant's
conduct within the territory of the United States' 2 or the effects of the defendant's conduct on United States interests.13 The first case to apply domestic
commodities law to an extraterritorial violation of the CEA was Tamari v.
Bache & Co. (Lebanon)."
In Tamari, the United States District Court for the Northern District of
Illinois considered whether jurisdiction existed over an action involving claims
(1975). The 1IT court added to the jurisdictional analysis that the defendant's conduct must be
more than merely preparatory activity. See IIT v. Vencap Ltd., 519 F.2d 1001, 1018 (2d Cir.
1975); supra notes 36-68 and accompanying text (discussion of Bersch and IT decisions); infra
notes 216-219 and accompanying text (discussion of possible problems associated with Bersch
conduct test).
79. See 592 F.2d at 420.
80. See id. The Continental Grain court was reluctant to conclude that Congress intended
the securities laws to apply extraterritorially when a defendant's domestic conduct was insignificant in relation to the violation. Id. at 421; see also RnsTATEMrr (SECOND), supra note 17, §
17 (discussion of subjective territorial principle); notes 17-22 and accompanying text (discussion
of conduct test).
81. See, e.g., Psimenos v. E.F. Hutton, 722 F.2d 1041, 1045 (2d Cir. 1983) (court used
conduct test to determine applicability of United States commodities laws to extraterritorial violation); Alpa S.A. Agroindustrial Alemano v. ACLI Int'l Inc., 573 F. Supp. 1070, 1073-74 (S.D.N.Y.
1983) (issue in determining presence of extraterritorial jurisdiction was whether defendant's conduct in the United States was sufficient for jurisdiction to vest); Tamari v. Bache & Co. (Lebanon),
547 F. Supp. 309, 311, 314 (N.D. Ill. 1982) (RnsTATam rT (SEcoN) §§ 17 and 18 provide guides
for determining whether jurisdiction exists for extraterritorial violations of United States commodities laws); Mormels v. Girofinance, 544 F. Supp. 815, 818 (S.D.N.Y. 1982) (when domestic
conduct is secondary and minor in relation to extraterritorial violation jurisdiction over violation
does not vest).
82. See, e.g., Psimenos v. E.F. Hutton, 722 F.2d 1041, 1046 (2d Cir. 1983) (only conduct
within United States involved defendant's use of mails and telephone and use of exchange to
execute futures orders); Alpa S.A. Agroindustrial Alemano v. ACLI Int'l Inc., 573 F. Supp.
1070, 1074-75 (S.D.N.Y. 1983) (domestic conduct included defendant's maintenance of records
in New York and defendant's execution of orders on domestic exchanges); Tamari v. Bache &
Co. (Lebanon), 547 F. Supp. 309, 315 (N.D. IMl.1982) (defendant's domestic conduct consisted
of transmission of orders to parent firm in Untied States); Mormels v. Girofinance, 544 F. Supp.
815, 818 (S.D.N.Y. 1982) (only conduct within United States involved single meeting in New
York and wire transmissions from Costa Rica to New York).
83. See Tamari v. Bache & Co. (Lebanon), 547 F. Supp. 309, 313 (N.D. Il. 1982) (defendant's use of United States commodities exchange created sufficient domestic effects to establish
jurisdiction over extraterritorial violation of commodities laws).
84. 547 F. Supp. 309 (N. D. IlM.1982).
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by Lebanese citizens against a Lebanese corporation for alleged violations of
the CEA.85 The plaintiffs in Tamari alleged that the defendant corporation,
an investment firm, misrepresented its expertise and mismanaged the plaintiffs' accounts in regard to a series of commodity futures orders. 6 Although
the corporation solicited the orders from the plaintiffs in Lebanon, the corporation subsequently transmitted the orders to a parent corporation's offices
in Chicago for execution on the Chicago Mercantile Exchange.87 The defendant moved for judgment on the pleadings, asserting, among other things 8
that the court lacked subject matter jurisdiction. 9 The district court noted
that the parties to the suit were nonresident aliens and that all contact between
the parties had occurred outside the United States. 9
Referring to section 18 of the Restatement (Second), the Tamari court
applied the effects test to the facts of the case. 9' The defendant argued that
the transactions with the plaintiffs were private activities without impact upon
either United States investors or markets. 92 The court held, however, that the
defendant's use of United States exchanges created a sufficient impact on
United States interests to confer jurisdiction. 93 The Tamari court pointed out
that while no other court had yet sustained jurisdiction under the effects test
solely on the basis of use of United States exchanges, the absence of factors
94
important to jurisdiction in other cases was not necessarily determinative.
85. Id. at 310. The alleged misrepresentations in Tamariviolated §§ 4(b) and 4(c) of the
CEA. See id. at 310, 316. See 7 U.S.C. §§ 6(b)-6(c) (1982) (general antifraud provisions of CEA);
supra note 4 and accompanying text (discussion of CEA antifraud provisions). A second count
of the plaintiff's complaint in Tamari alleged common-law fraud. 547 F. Supp. at 310.
86. See 547 F. Supp. at 310.
87. Id. "
88. Id. The defendant in Tamari asserted not only a lack of subject matter jurisdiction,
but also collateral estoppel. Id. at 316. The defendant further argued that no private right of
action existed under the CEA. Id see supranote 4 and accompanying text (private right of action
exists under CEA); infra note 91 (Tamari court's holding on collateral estoppel issue).
89. See 547 F. Supp. at 310.
90. See id. at 310-11. The parent company of the defendant in Tamari was Bache & Co.,
a Delaware corporation (Bache (Delaware)). Id. at 310. The plaintiff originally had joined Bache
(Delaware) to the action. Id. at n. 1. The plaintiffs subsequently submitted the claims against
Bache (Delaware) to arbitration and lost. Id. The defendant argued that the decision in favor
of Bache (Delaware) in arbitration collaterally estopped the plaintiffs from asserting the present
action against the Lebanese subsidiary. Id. at 316. The Tamari court disagreed and held that
the plaintiffs were not estopped from bringing the action. See id.
91. Id. at 311-13; see REsTATEMNT (SEcOND) supra note 17, § 18 (discussion of objective
territorial principle).
92. 547 F. Supp. at 312.
93. Id. The Tamaricourt reasoned that the alleged fraud brought into question the integrity
of the domestic exchanges and was therefore sufficient to confer jurisdiction over the violation.
Id. at 313.
94. Id. at 313. The Tamari court did not specify what factors other than use of a domestic
exchange might favor an exercise of jurisdiction. Id. at 313. The Tamari case is the only case
to evaluate a defendant's use of a United States exchange under the effects test instead of the
conduct test. Compare Psimenos v. E.F. Hutton, 722 F.2d 1041, 1045 (2d Cir. 1983) (court evaluates
use of exchange by defendant under conduct test) with Tamari v. Bache & Co. (Lebanon), 547
F. Supp. 309, 313 (N. D. IM.1982) (court evaluates use of exchange by defendant under effects test).
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The Tamari court also determined that jurisdiction existed under the conduct test." The court stated that the focus of the conduct test is the importance of the defendant's activities in the United States in relation to the success of the alleged fraud.96 The defendant argued that all of the activity comprising the alleged violations occurred outside the United States.7 The plaintiffs argued, however, that the defendant corporation wired the orders into
the United States for execution in Chicago by means of a private communication system, and that such conduct conferred jurisdiction on the court.98 Citing
Continental Grain, the Tamari court held that because the defendant's act
of transmitting the orders to Chicago from Lebanon constituted conduct within
the United States that was substantially important to the success of the alleged
scheme, jurisdiction vested over the plaintiffs' claims. 99
In Mormels v. Girofinance, S.A.,100 the United States District Court for
the Southern District of New York also looked to the securities cases for
guidance in determining whether jurisdiction existed over an alleged violation
of the United States commodities laws.1" 1 In Mormels, two citizens of Germany and one citizen of the United States brought an action against
Girofinance, a Costa Rican corporation, and E.F. Hutton (Hutton), a United
States investment and brokerage firm.' The plaintiffs alleged that Girofinance
represented that it was Hutton's agent and would open individual accounts
for the plaintiffs. 103 Girof'mance, which was not an agent for Hutton, failed
to open individual accounts for the plaintiffs, and instead opened a single
omnibus account with Hutton in the United States. 4 In September of 1979
one of the plaintiffs, Mormels, met with a Hutton agent in Hutton's New
95. Id. at 313-14; see RESTATEMENT (SEcoND), supra note 17, § 17 (discussion of subjective
territorial principle). The Tamaricourt did not decide whether jurisdiction must exist under both
the effects and conduct tests since the court held that the facts of the case satisfied both tests.
547 F. Supp. at 311.
96. Id. at 313-14.
97. Id. at 315. The defendant in Tamari argued that its conduct within the United States
was legal and that the CEA violations, if any, occurred in Lebanon. See id.
98. Id.
99. Id.; see Continental Grain (Australia) Ltd. v. Pacific Oilseeds, Inc., 592 F.2d 409, 420
(8th Cir. 1979) (defendants' use of mails and telephone systems within United States was sufficient to confer jurisdiction over transnational securities violation).
100. 544 F. Supp. 815 (S.D.N.Y. 1982).
101. See id. at 817 & n. 8 (securities cases provide persuasive aids for interpretation of CEA);
see supranote 14 and accompanying text (discussion of courts' use of securities cases as analogy
in commodities cases). The plaintiffs in Mormels alleged violations of §§ 4b and 4d of the CEA.
Id. at 816 n.4. See 7 U.S.C. §§ 6b, 6d (1982); supra note 4 and accompanying text (discussion
of fraud provisions of CEA).
102. 544 F. Supp. at 816. A dispute existed over the residence of the United States plaintiff
in Mormels. Id. at 816 n.l. The case indicates that the United States plaintiff was a resident
of both Costa Rica and Texas. Id.
103. Id. at 817.
104. Id. at 817 & n.7. An omnibus account is one in which the broker, usually a non-member
of the exchange, joins the accounts of several clients into a single account that is then placed
under the care of a firm that is a member of the exchange. Id. at n.7. The account is handled
by the member firm in the name of the non-member firm. Id.
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York office and placed an order with the agent." 5 The Hutton agent failed
to inform Mormels that a personal account did not exist in the plaintiff's
name. 06 The plaintiffs alleged that Hutton knew or should have known that
Girofinance was misrepresenting itself as Hutton's agent.'0 7 The plaintiffs further alleged that in November of 1979 Girofinance converted the account into
cash and fled Costa Rica.'
The Mormels court looked directly to the Second Circuit's decisions in
IT and Bersch for guidance and applied the Bersch-IIT version of the conduct test.'0 9 Although similar factually to Tamari, the Mormels court failed
to mention the Tamari decision, and reached a contrary result.I" The Mormels
court noted that the locus of the basic activities ennumerated in the plaintiffs'
complaint was Costa Rica and that the alleged conversion took place in Costa
Rica."' The plaintiffs argued that the September meeting in New York and
various transmissions by Girofinance in Costa Rica to Hutton in New York
constituted conduct sufficient to confer jurisdiction on the court." 2 The
Mormels court, however, disagreed.' ' The court found that the defendants'
conduct in the United States was minor and secondary relative to the alleged
scheme to defraud.' '" The court held that because the scheme centered primarily
in Costa Rica, jurisdiction 5did not attach to the plaintiff's claims against either
Hutton or Girofinance.' 1
105. Id. at 818. A second meeting between one of the plaintiffs in Mormels and an agent
for Hutton occurred in Costa Rica at which agents for Girofinance were present. Id. The plaintiffs alleged that the Hutton agent's conduct reinforced the misrepresentation that Girofinance
was Hutton's agent. Id.
106. Id. The Mormels court noted that the transactions which Hutton executed as a result
of the New York meeting with one of the plaintiffs did not injure the plaintiffs. Id.
107. Id. at 817.
108. Id.
109. See id. The Bersch court required that in the case of a foreign plaintiff, the defendant's
domestic conduct must directly cause the plaintiff's loss for jurisdiction to vest. See Bersch v.
Drexel Firestone, Inc., 519 F.2d 974, 993 (2d Cir.), cert. denied, 423 U.S. 1018 (1975). The Bersch
conduct test requires that for jurisdiction to vest over the claims of a nonresident United States
citizen, the domestic conduct of the defendant must significantly contribute to the losses of the
nonresident citizen Id. The lIT court added to the jurisdictional analysis that the defendant's
conduct must be more than merely preparatory activity. See IIT v. Vencap Ltd., 519 F.2d 1001,
1018 (2d Cir. 1975); supra notes 35-67 and accompanying text (discussion of Bersch and lIT
decisions); infra notes 216-219 and accompanying text (discussion of possible problems associated
with Bersch conduct test).
110. See 544 F. Supp. at 818; Tamari v. Bache & Co. (Lebanon), 547 Supp. at 309 (N.D.
I11.
1982). The United States District Court for the Southern District of New York decided Mormels
on August 13, 1982. 544 F. Supp. at 815. The United States District Court for the Northern
District of Illinois decided Tamari on May 25, 1982. 547 F. Supp. at 309; see supra notes 84-99
and accompanying text (discussion of Taman); infra notes 156-157 and accompanying text (comparing Mormels and Tamari).
111. 544 F. Supp. at 817.
112. See id. at 818.
113. Id. The Mormels court found that the various cables sent between Girofinance and
Hutton referred to matters other than the plaintiff's account. Id.
1
114. Id. The Mormels court held that because the major elements of the alleged fraud occurred
in Costa Rica, the violation was predominantly foreign. Id. at 817.
115. Id. at 818.
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In Psimenos v. E.R. Hutton & Co., 6 the Second Circuit considered
extraterritorial application of United States commodities laws and relied heavily
on the Tamari decision." 7 The plaintiff in Psimenos, a resident of Greece,
sought damages under the CEA against E.F. Hutton, a Delaware corporation
with its principal place of business in New York." 8 The plaintiff alleged that

in 1975 a Hutton agent in Athens, without the consent of the plaintiff, engaged
in highly speculative and unresearched transactions in the plaintiff's account. '

9

In 1977, the Hutton agent persuaded the plaintiff to move the account from
Athens to a Paris office, ostensibly to recoup prior losses.' 20 In 1981, the plaintiff transferred his account back to Athens.' 2' The Hutton agent assured the
plaintiff that a new Hutton agent, Marios Michaelides, would handle the
account, investing only in futures contracts in United States Treasury Bills.'2 2
The plaintiff nevertheless suffered considerable losses, allegedly as a result
of the mismanagement of his commodities account.' 2 3 The plaintiff argued
that in each of the transactions Hutton, contrary to assurances published in
company brochures, failed to exercise adequate supervision over the agents
and to employ competent managers to monitor the accounts. 24 The plaintiff
further alleged that Michaelides was not, in fact, a Hutton agent.' 2 ' The plaintiff argued that because the defendant executed the transactions on United
States exchanges utilizing both the telephone and the mails to communicate
with the company's New York office, sufficient conduct occurred in the United

States to confer jurisdiction upon the court.

26

116. Psimenos v. E.F. Hutton, 722 F.2d 1041 (2d Cir. 1983).
117. See id. at 1047 (Psimenoscourt points to Tamarias only previous case to address directly
extraterritorial application of CEA); supra notes 84-99 and accompanying text (discussion of
Taman).
118. 722 F.2d at 1042-43. The Psimenos plaintiffs alleged violations of §§ 4b, 4d, and 4k
of the CEA. Id. at 1042 n.1; see 7 U.S.C. §§ 6(b), 6(d), 6(k) (1982); supra note 4 and accompanying text (discussion of fraud provisions of CEA).
119. 722 F.2d at 1044. The circuit court in Psimenos found that the plaintiff had relied
extensively on brochures representing Hutton's expertise and control over agents. Id. Although
the plaintiff granted Hutton discretionary authority to trade in commodities on behalf of the
plaintiff, the plaintiff directed Hutton, through its agents, to invest in conservative investments.
Id. Because the speculative trading in the account, the plaintiff sustained heavy losses. Id.
120. Id. at 1043. The plaintiff in Psimenos transferred his account to Paris on the advice
of Hutton agent Mavridoglou. Id.
121. Id. The plaintiff in Psimenos had ordered the Paris Hutton office to halt trading in
the plaintiff's account. Id. The plaintiff then moved the account back to Greece on the advice
of Hutton agent Mavridoglou. Id.
122. Id. at 1044.
123. Id. In total, the plaintiff in Psimenos lost more than $200,000, allegedly as a result
of the defendant's failure to manage properly the plaintiffs account. Id. On more than one occasion, Hutton employees had failed to negotiate contracts to offset the plaintiff's purchase contracts with the result that plaintiff was forced to take possession of commodities. Id; see supra
note 2 and accompanying text (discussion of commodities trading).
124. 722 F.2d at 1044.
125. Psimenos v. E.F. Hutton & Co., 560 F. Supp. 1111, 1113 (S.D.N.Y. 1983), rev'd,
Psimenos v. E.F. Hutton, 722 F.2d 1041 (2d Cir. 1983).
126. Id. at 1114.

1984]

COMMODITY EXCHANGE ACT

1231

The district court in Pseminos held that because the locus of the defendant's fraudulent conduct was foreign, jurisdiction did not attach. 2 7 The district
court characterized the use of the United States exchanges and the communications to the United States as preparatory activities not fraudulent in
themselves.' 28 Applying the Bersch version of the conduct test. 2 9 the district
court held that the federal commodities laws do not apply to the losses of
foreigners outside the United States unless conduct occurring within the United
State was a direct cause of the injury.' 30 The district court further stated that
because the complaint alleged only a generalized effect on interstate commerce,
and since no United States investors suffered injury, jurisdiction would not
be appropriate under the Bersch formulation of the effects test.' 3 '
On appeal, the Second Circuit in Psimenos32 disagreed with the district
court's characterization of the defendant's conduct as merely preparatory.' 33
The Psimenos court emphasized that the defendant executed almost all of the
transactions on United States exchanges."' The court pointed out that the
defendant's use of domestic exchanges was a necessary final act in the scheme
to defraud the plaintiff, and therefore was not merely preparatory activity.' 3 '
The Psimenos court found that the trades on the United States exchanges were
the direct cause of the plaintiff's losses. 36 The court noted that not only was
the defendant a United States corporation, but also that the plaintiff relied
on Hutton's brochure, which originated from the company's New York
office. 137 The court further held that because jurisdiction existed under the
conduct test, it was unnecessary for the court to determine whether jurisdic38
tion would apply under the effects test as well.
Prior to the Second Circuit's reversal of the lower court ruling in Psimenos,
the United States District Court for the Southern District of New York again
127. See id. at 1117.
128. See id. at 1114. The district court in Psimenosapparently read the ITcase to require
that the domestic conduct be per se fraudulent as opposed to merely significant to the perpetration of a fraudulent scheme. See id. (inquiry does not extend to conduct that is part of ordinary
business transactions); infra notes 161-162 and accompanying text (discussion of inconsistent
interpretations of 1IT conduct standard).
129. 560 F. Supp. at 1115. The Bersch court required that in the case of a foreign plaintiff,
the defendant's domestic conduct directly must cause the plaintiff's loss for jurisdiction to vest.
See Bersch v, Drexel Firestone, Inc., 519 F,2d 974, 993 (2d Cir.), cert. denied, 423 U.S. 1018
(1975); supra notes 36-52 and accompanying text (discussion of Bersch); infra notes 216-219 and
accompanying text (discussion of possible problems associated with Bersch conduct test).
130. See 560 F. Supp. at 1115-17.
131. Id. at 1117; supranotes 50-52 and accompanying text (discussion of Bersch effects test).
132. 722 F.2d 1041.
133. See id. at 1044.
134. Id. at 1047-48.
135. Id at 1044.
136. Id. 4t 1047.

137. Id. at 1046.
138. Id. at 1045; see supra notes 28-30 and accompanying text (discussion of disagreement
between courts over whether both conduct and effects tests must be satisfied for jurisdiction
over extraterritorial violation to vest).
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faced an opportunity to decide the presence or absence of jurisdiction over
an extraterritorial violation of domestic commodities laws. 13 9 In Alpa S.A.
AgroindustrialAlemano v. ACLI InternationalInc., "0 a Paraguayan corporation brought an action under the CEA against a New York commodities
investment firm for fraud, breach of contract, and breach of fiduciary duty.' 4 '
The plaintiff in Alpa employed the services of a German company, Poppe
& Co., as a commodities broker for futures contracts on the Chicago Board
of Trade. "2 Poppe & Co., through an agent, arranged for the defendant to
transact futures contracts for the plaintiff on United States exchanges.' 3 The
plaintiff alleged that the Poppe & Co. agent engaged in unauthorized speculative
transactions and that the defendant was negligent in failing to monitor the

plaintiff's account more carefully."' The plaintiff further alleged that the defendant, in violation of a written contract between the parties, failed to send
transaction records to the plaintiff, thereby allowing the speculative trading
to go unnoticed by the plaintiff.'45

The defendant in Alpa argued that the plaintiff's complaint alleged
predominantly foreign transactions and moved to dismiss the complaint for
lack of subject matter jurisdiction.146 The defendant further argued that no
actual wrongdoing occurred in the United States and that whatever negligence
might have occurred took place in Germany. 47 The court, however, rejected
the defendant's argument, 48 noting that the defendant executed the transactions on United States exchanges. 49 The court also pointed out that the defen139. See infra notes 140-153 and accompanying text (discussion of Alpa S.A. Agroindustrial
Alemano v. ACLI International Inc.).
140. 573 F. Supp. 1070 (S.D.N.Y. 1983).
141. Id. at 1073. The Alpa court did not specify under what section of the CEA the plaintiff
brought the action. See id.
142. Id. at 1072. The plaintiff in Alpa was in the business of buying Paraguayan soybeans
and processing the soybeans for export. Id. Poppe & Co., the plaintiff's European broker, engaged
in hedging transactions for the plaintiff, utilizing the brokerage services of the defendant commodities investment firm. Id; see supranote 2 and accompanying text (discussion of commodities
trading and hedging).
143. 573 F. Supp. a 1072. Poppe & Co. dealt primarily with the defendant's German affdiate,
ACLI International Commodities Services (ACLI Germany) on behalf of the plaintiff in Alpa.
Id. ACLI Germany provided Poppe & Co.'s agent with a United States commercial contract
for purposes of opening the account. Id. at 1074.
144. Id. at 1072.
145. Id. at 1072. The contract between the plaintiff and defendant in Alpa specified that
the defendant would send transaction reports recording account activity directly to the plaintiff.
Id. Instead, the defendant sent the reports to Poppe & Co.'s agent, allowing highly speculative
trading to go unnoticed by the plaintiff. See id.
146. See id. at 1073.
147. Id. at 1074.
148. See id. at 1076.
149. Id. In distinguishing the Psimenos district court decision, the Alpa court noted that
the use of domestic exchanges in Psimenos was not a sufficiently independent basis for jurisdiction. Id. at 1075-76. The Alpa court also noted that the plaintiff in Psimenos did not allege
any actual fraudulent conduct in the United States. Id. at 1076. The plaintiff in Alpa, however,
alleged that the defendant, ACLI, failed to comply with the legally binding agreement to forward
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dant's parent corporation maintained all records of the transactions in New
York. 50 Although the degree of conduct present in Alpa was not considerably
different from that in Psimenos,'5 the Alpa district court concluded that under
the conduct test the plaintiff's complaint alleged violations that were not
predominately foreign and that jurisdiction therefore existed.' The Alpa court
did not apply the effects test for extraterritorial jurisdiction.'
The preceding cases indicate that several problems regarding extraterritorial
jurisdiction in securities cases also emerge in the cases dealing with extraterritorial violations of the commodities laws."' Perhaps the most obvious difficulty evident in the case law is the courts' inconsistent evaluations of what
conduct is sufficient to confer jurisdiction under the conduct test.'"5 For
transaction reports directly to the plaintiff, thus preventing the plaintiff from noticing the highly
speculative trading in the account. See id. The Alpa court thus implied that while mere use of
a domestic exchange is insufficient to confer jurisdiction, such use is a factor if coupled with
actual fraudulent domestic activity. Id. Several months after the Alpa decision, the Second Circuit in Psimenos reversed the district court ruling in Psimenos, holding that mere use of a domestic
commodity exchange is sufficient to confer jurisdiction. Psimenos v. E.F. Hutton & Co., 722
F.2d 1041, 1048; see supra notes 116-138 and accompanying text (discussion of Psimenos); infra
notes 203-207 and accompanying text (discussion of utilization of United States commodities
exchanges as possible basis for assertion of jurisdiction over commodities laws violations).
150. Id. at 1073-74.
151. See supra notes 132-138 and accompanying text (Psimenoscourt's analysis of conduct
test). Both the Alpa and Psimenos cases were tried before the United States District Court for
the Southern District of New York. See Alpa S.A. Agronindustrial Alemano v. ACLI Int'l, 573
F. Supp. 1070 (S.D.N.Y. 1983); Psimenos v. E.F. Hutton & Co., 560 F. Supp. 1111 (S.D.N.Y.
1983), rev'd, 722 F.2d 1041 (2d Cir. 1983). The Alpa court attempted to distinguish Psimenos
by noting that the plaintiff in Alpa had alleged that the defendant had perpetrated acts of fraud
within the United States while the plaintiff in Psimenoshad not alleged any illegal domestic activity.
See 573 F. Supp. at 1076; supra note 149 (analysis of Alpa court's evaluation of Psimenos).
The Alpa court also attempted to distinquish Mormels on the basis that the plaintiffs in Mormels
did not deal directly with the defendants but instead invested in commodities through an omnibus
account. Id. at 1075; see supra noes 100-115 and accompanying text (discussion of Mormels).
152. See 573 F. Supp. at 1076.
153. See id.
154. See infra notes 155-167 and accompanying text (discussion on inconsistencies in application
of standards for extraterritorial jurisdiction). A number of commentators on the securities cases
have criticised the courts for inconsistencies and failure to clearly grasp important considerations
of policy and international politics. See e.g., Thomas, ExtraterritorialApplication of the Untied
States SecuritiesLaws: The Needfor a BalancedPolicy, 25 CoRp. PRAc. ComMrNTAToR 38 (1983)
(discussion of need to refine balancing of domestic and international interests in transnational
securities cases); Widmer, The U.S. Securities Laws-Banking Law of the World?, 1 J. CoMp.
Conp. L. & SEC. REG. 39 (1978) (criticizing perceived United States indifference to competing
concerns of other nations in extraterritorial application of United States securities laws); Note,
American Adjudication of Transnational Securities Fraud, 89 HLv. L. REv. 553, 569 (1976)
(criticizing Bersch court's decision to accord foreign investors less protection than domestic investors); Comment, SecuritiesLaw-Subject Matter JurisdictionIn TransnationalSecurities Fraud,
9 I r'L L. & PoL. 113, 133 (1976) (critcizing Bersch and iT courts for creating distinctions based
on nationality and for failing to distinquish between existence of jurisdiction and discretion to
exercise jurisdiction); TransnationalReach, supranote 8, at 1392 (characterizing current approach
to extraterritorial application of United States securities laws as inadequate).
155. Compare Psimenos v. E.F. Hutton, 722 F.2d 1041, 1044 (2d Cir. 1983) (defendant's
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instance, the Tamaricourt held that use by defendants of the mails, telephone,
or other means of communication is sufficient to confer jurisdiction under
the conduct test.'I" The Mormels court, however, found such use to be secondary and of relatively minor importance to the overall schemes to defraud. 7
The courts also have failed to give consistent weight to defendant's use of
domestic exchanges to execute transactions."' The problem is exacerbated by

the Tamari court's evaluation of use of domestic exchanges under the effects
test"s9 while the Pseminos court considered use of domestic exchanges under
the conduct test. '" Finally, some courts have read the liT decision as requiring the conduct occurring within the United States actually to be fraudulent."'
The Second Circuit in Pseminos, however, appears actively to have sought
to lower the liT conduct standard to something less than actual fraudulent
acts, allowing mere use of a United States commodities
exchange to confer
62
jurisdiction over the extraterritorial violation.

use of domestic exchanges constituted sufficient conduct in United States for jurisdiction over
extraterritorial violation of commodities law to vest) with Alpa S.A. Agroindustrial Alemano
v. ACLI Int'l Inc., 573 F. Supp. 1070, 1075 (S.D.N.Y. 1983) (court inferred that mere use of
exchange was not sufficient by itself to warrant exercise of jurisdiction over extraterritorial violation of domestic commodities laws); see supra note 149 (discussion of Alpa court's treatment
of use of domestic exchanges by defendants).
156. See Tamari v. Bache & Co. (Lebanon), 547 F. Supp. 309, 315 (N.D. IMl.1982) (wire
transmission of commodities orders into United States from abroad was sufficient conduct to
establish jurisdiction over extraterritorial fraud).
157. See Mormels v. Girofinance, 544 F. Supp. 815, 818 (S.D.N.Y. 1982) (defendant's transmissions into United States are minor and secondary acts insufficient to confer jurisdiction over
extraterritorial violation of CEA).
158. Compare Psimenos v. E.F. Hutton, 722 F.2d 1041, 1044 (2d Cir. 1983) (defendant's
use of domestic exchanges constituted sufficient conduct in United States for jurisdiction over
extraterritorial violation of commodities law to vest) and Tamari v. Bache & Co. (Lebanon),
547 F. Supp. 309, 313 (N.D. Ill. 1982) (defendant's use of domestic exchange is sufficient
independent basis for assertion of jurisdiction) with Alpa S.A. Agroindustrial Alemano v. ACLI
Int'l Inc., 573 F. Supp. 1070, 1075 (S.D.N.Y. 1983) (mere use of exchange if not sufficient by
itself to warrant exercise of jurisdiction over extraterritorial violation of domestic commodities
laws); see supra note 149 (discussion of Alpa court's treatment of use of domestic exchanges
by defendants).
159. See Tamari v. Bache & Co. (Lebanon), 547 F. Supp. 309, 313 (N.D. Ill. 1982) (court
examined use of domestic exchange under effects test).
160. See Psimenos v. E.F. Hutton, 722 F.2d 1041, 1044 (2d Cir. 1983) (defendant's use
of domestic exchanges was sufficient conduct in United States for jurisdiction to vest over
extraterritorial violation of commodities law).
161. See Psimenos v. E.F. Hutton & Co., 560 F. Supp. 1111, 1114 (S.D.N.Y. 1983) (lIT
version of conduct test requires courts to focus on actual fraudulent activity rather than on activities
which are merely business routine), rev'd, 722 F.2d 1041 (2d Cir. 1983); accord Alpa S.A. Agroindustrial Alemano v. ACLI Int'l Inc., 573 F. Supp. 1070, 1075-76 (S.D.N.Y. 1983) (same); see
also IIT v. Vencap, 519 F.2d 1001, 1018 (2d Cir. 1975) (actual fraudulent activity rather than
activity which is merely preparatory constitutes basis for assertion of jurisdiction).
162. See Psimenos v. E.F. Hutton, 722 F.2d 1041, 1046 (2d Cir. 1983). The Second Circuit
in Psimenos specifically negated the lower court's reading of the lIT conduct requirement. Id.;
supra note 161 (list of courts that interpret
"IT
as requiring conduct to be fraudulent to sustain
jurisdiction over extraterritorial jurisdiction); see also IIT v. Vencap, 519 F.2d 1001, 1018 (2d
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Like the conduct test, the effects test also exhibits serious deficiencies. 163
For example, although a violation of commodities laws may have effects in
64
the United States, the consequences to other nations may be far more serious.
The effects test, in isolation, fails to consider adequately the competing interests
of other nations to investigate and adjudicate the alleged violation. 165 Although
some cases have suggested that domestic interests in adjudication reasonably
should be much greater when the perpetrator of an offense is a citizen of
the Untied States, 16 application of the effects test by itself does not ensure
that the court will give proper consideration to factors such as the nationality
67
of the defendant.'
A clear understanding of the policies underlying the need for extraterritorial application of United States commodities laws may prove helpful in
resolving apparent inconsistencies and in formulating a sound basis for future
decisions. 16 The global market for the commodities traded on the exchange,
many of which originate in countries other than the United States,'69 means
that price fluctuations reflecting supply and demand are a direct function of
international trade. 170 Thus, the commodities markets are inherently international, and the problems evidenced in the securities cases are likely to arise
with some frequency in the commodities context.' 7 ' An advisory committee
to the Commodities Futures Trading Commission has stressed the importance
of international access to United States futures markets, recommending that
172
the Commission apply the same rules to both foreign and domestic traders.
The courts, however, exhibit a concern over whether domestic enforcement
Cir. 1975) (jurisdiction based on actual fraudulent activity and not on activity which is merely
preparatory).

163. See supra notes 23-26 and accompanying text (discussion of effects test); infra notes
164-167 and accompanying text (discussion of deficiencies of effects test).

164. See Katzenbach, Conflicts on an Unruly Horse: Reciprocal Claims and Tolerances in
Interstateand InternationalLaw 65 YALE L.J. 1087, 1150 (1956) (violations affecting commerce

of United States may have far greater effect on some other nation).
165. See Timberlane Lumber Co. v. Bank of America, 549 F.2d 597, 611-12 (9th Cir. 1977)
(effects test fails to consider adequately vital interests of other nations). Timberlane involved
an extraterritorial application of United States antitrust laws. Id. at 601.
166. See, e.g. Psimenos v. E.F. Hutton, 722 F.2d 1041, 1046 (2d Cir. 1983) (United States

citizenship of defendant favors application of extraterritorial jurisdiction); IT v. Cornfeld, 619
F.2d 909, 918 (2d Cir. 1980) (same); Timberlane Lumber Co. v. Bank of America, 549 F.2d
597, 612 (9th Cir. 1977) (same); see also REVIsED REsTATmENT, supra note 15, § 403(2)(b)

(nationality is factor in determining reasonableness of extending jurisdiction over transnational
violations of domestic law).
167. See Timberlane Lumber Co. v. Bank of America, 549 F.2d 597, 611-12 (9th Cir. 1977).
168. See infra notes 169-178 and accompanying text (discussion of policy objectives in

extraterritorial application of United States commodities laws).
169. See supra note 2 and accompanying text (discussion of commodities markets).
170. See Economic Report, supra note 6, at 42 (pricing of commodities on exchanges must
be carried out in international context).
171. See supra notes 154-167 and accompanying text (discussion of problems common to
securities and commodities cases).
172. See Economic Report, supra note 6, at 42.
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agencies should dedicate resources to police violations that are predominately
foreign in nature.'
In considering the proper application of United States securities and commodities laws to extraterritorial violations, courts have been sensitive to the
fact that to deny jurisdiction over foreign violations possibly could evoke a
similar response from other nations, such as a refusal to prosecute violations
having detrimental effects in the United States.7 4 Courts also have pointed
to the undesireability of allowing the United States to become a base of operations for those who might export fraudulent schemes to other countries.'
Considerations of reciprocity dictate that the courts should assert jurisdiction
even when the effects on United States interests are minimal but sufficient
domestic conduct exists to allow the courts to take remedial action. 76 Also,
courts often have held that the protection of the integrity of domestic markets
and investors demands a liberal application of securities laws and a broad
jurisdictional base in an international market. 77 Finally, courts increasingly
have recognized that any exercise of jurisdiction over an extraterritorial violation should give due consideration to competing national interests in the alleged
78
violation.'
The serious policy concerns enunciated by the courts and the high prob173. See Mormels v. Girofinance, S.A., 544 F. Supp. 815, 817 (S.D.N.Y. 1982) (quoting
Fidenas AG v. Compagnie Internationale Pour L'Informatique CII Honeywell Bull S.A., 606
F.2d 5, 8 (2d Cir. 1979)).
174. See Continental Grain (Australia) Pty. Ltd. v. Pacific Oilseeds, Inc., 592 F.2d 409,
421 (8th Cir. 1979) (failure to apply domestic law to extraterritorial violations of securities laws
may result in unfavorable response from other nations); SEC v. Kasser, 548 F.2d 109, 116 (3d
Cir.) (finding domestic jurisdiction over extraterritorial violations of securities laws might encourage
other nations to reciprocate), cert. denied, 431 U.S. 938 (1977).
175. See Psimenos v. E.F. Hutton, 722 F.2d 1041, 1045 (2d Cir. 1983) (quoting IIT v. Vencap, Ltd., 519 F.2d 1001, 1017 (2d Cir. 1975)); Tamari v. Bache & Co. (Lebanon), 547 F.2d
309, 314 (N.D. Ill. 1982) (quoting l!T, 519 F.2d at 1017); Alpa S.A. Agroindustrial Alemano
v. ACLI Int'l Inc., 573 F. Supp. 1070, 1073 (S.D.N.Y. 1983) (quoting liT, 519 F.2d at 1017).
176. See SEC v. Kasser, 548 F.2d 109, 116 (3d Cir.) (considerations of reciprocity are important in determining when extraterritorial application of United States securities laws is appropriate),
cert. denied, 431 U.S. 938 (1977).
177. See Alpa S.A. Agronindustrial Alemano v. ACLI Int'l Inc., 573 F. Supp. 1070, 1076
(S.D.N.Y. 1983) (well regulated commodities market ensures integrity of market and encourages
foreign trade); Tamari v. Bache & Co. (Lebanon), 547 F. Supp. 309, 313 (N.D. II. 1982) (when
violation involves use of domestic commodities exchanges courts may presume harm to integrity
of commodities market); SEC v. Kasser, 548 F.2d 109, 116 (3d Cir.) (need to protect domestic
market justifies application of United States securities law to extraterritorial violation), cert. denied,
431 U.S. 938 (1977).
178. See lIT v. Cornfeld, 619 F.2d 909, 921 (2d Cir. 1980) (court considers repercussions
of extraterritorial application of United States law on Luxembourg); Timberlane Lumber Co.
v. Bank of America, 549 F.2d 597, 611-12 (9th Cir. 1977) (effects test fails to evaluate repercussions on other nations of extraterritorial application of United States antitrust laws). A number
of commentators have suggested that an evaluation of other nations' jurisdictional interests should
precede any exercise of jurisdiction by United States courts. See supra note 154 (discussion of
commentators suggesting a balancing approach to extraterritorial application of United States
securities laws); infra notes 181-199 and accompanying text (discussion of Revised Restatement
balancing test for extraterritorial application of United States securities laws).
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ability of intensified international participation on domestic exchanges make

a clarification of jurisdictional principles for commodities cases an important
political and economic priority. 1" The relative newness of the extraterritorial
issue to the commodities field presents an opportunity for the courts to
reevaluate the appropriate standards for jurisdiction.' 8 0 The Revised Restatement of Foreign Relations Law of the United States (Revised Restatement)"'
reflects an increased sensitivity to foreign criticism of extraterritorial application of United States securities laws.' 2 The Introduction to the Revised Restatement notes an antagonism displayed by nations displeased with United States
attempts to apply domestic law on the basis of overly broad notions of national
interests and territoriality."1 3 The Revised Restatement emphasizes the need
to balance the respective interests of nations in formulating regulatory policy
to avoid direct conflicts of law.' 4 The Revised Restatement thus suggests that
federal courts should introduce into the jurisdictional analysis criteria for
balancing domestic interests in maintaining the integrity of the commodities
markets with the jurisdictional interests of other nations.' 5
Perhaps the most important innovation of the Revised Restatement is section 403 titled "Limitations on Jurisdiction to Prescribe."'16 Section 403
establishes criteria for judging when an exercise of jurisdiction would be
unreasonable." 7 While recognizing the validity of the subjective and objective
territorial principles, section 403 develops a balancing test which considers

179. See supra notes 168-178 and accompanying text (discussion of policy concerns underlying application of United States commodities laws in international context); Economic Report,
supra note 6, at 42 (futures markets depend heavily on international trade and foreign traders
should have full access to United States markets).
180. See Psimenos v. E.F. Hutton, 722 F.2d 1041, 1044 (2d Cir. 1983) (securities cases are
useful interpretive aids because securities issues have been litigated more extensively than commodities cases); see also Note, The Element of Scienter in Antifraud Provisions of the Commodity Exchange Act, 39 WASH. & LEE L. Rnv. 1175, 1180 n.15 (1982) (compilation of sources
indicating that commodities litigation is less developed than securities litigation); supra note 5
and accompanying text (discussion of Commodity Futures Trading Commission).
181. See REvmsED REsTATaE8NT, supra note 15, § 416 (discussion of extraterritorial application of United States securities laws).
182. Id. at p. 90 (attempts by United States to enforce laws extraterritorially has caused
international resentment).
183. Id.
184. See id., § 403 (description of balancing test to determine when extraterritorial application of domestic law is reasonable); infra notes 186-190 and accompanying text (discussing of
§ 403 of Revised Restatement); notes 191-199 and accompanying text (discussion of Revised Restatement's recommendations regarding extraterritorial application of United States securities laws).
185. See REvisED REsTATEm, supra note 15, § 416 (discussion of extraterritorial jurisdiction over securities transactions). Although § 416 of the Revised Restatement addresses the securities
markets, it provides a reasonable analogy for extraterritorial jurisdiction of the commodities law.
See supra notes 13-14 and accompanying text (discussion of judicial use of securities cases to
guide adjudication of commodities cases).
186. See Rnvm RES-FATMENT, supranote 15, § 403 (explanation of jurisdiction to prescribe).
187. See id. at § 403 (nation may not prescribe laws extraterritorially when unreasonable);
infra note 188 (discussion of § 403 of REvsED RESTATEmN).
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not only whether a state legally can assert jurisdiction, but also whether a
state should exercise the option to assert jurisdiction. " '
Section 403 would militate against use of the effects test in isolation without
due consideration for the interests of other states in the alleged violation.' 8 '
Section 403's criteria for reasonableness would assist courts in determining
whether a particular defendant's conduct within the United States is sufficient
for jurisdiction to vest."'
While section 403 presents a broad set of criteria for determining the
reasonableness of an exercise of jurisdiction, 91 section 416 of the Revised
Restatement directly addresses jurisdiction over securities transactions. 2
Subsection 416(1) would give the United States jurisdiction over securities transactions executed on a domestic exchange. 9' This provision is of peculiar
importance to the commodities market since unlike stocks and bonds, all trading
in commodities futures must occur on the organized exchanges."94 The
188. See id. at 403(3) (courts determining conflicting jurisdictional claims between nations
should consider respective interests of nations). Section of 403 of the REvisan RESTATEMENT sets
forth several criteria to determine when an application of law in an extraterritorial context would
be reasonable. Id. Subsection 403(2)(a) recognizes the objective and subjective territorial principles as valid criteria in determining the reasonableness of an exercise of jurisdiction over an
extraterritorial violation of domestic law. Id. at § 403(2)(a); see supranotes 16-26 and accompanying text (discussion of subjective and objective territorial principles). Subsection 403(2)(b) of
the REvISED REsTATmENT lists several factors impinging on the relationship between the regulating
state and the persons responsible for the regulated activity including nationality, residence, and
economic interests. REVisED RESTATEmzNT, supra note 15, § 403(2)(b); see supranotes 31-34 and
accompanying text (discussion of nationality principle). Other important factors that the REvISED
RESTATEMENT suggests for determining the propriety of extraterritorial jurisdiction are the character
of the activity to be regulated, the reasonable expectations of those persons regulated, the legal
and political importance of the regulation, the consistency of the regulation with international
legal precepts, and the likelihood of conflict with the laws of other nations. See REVISm RESATEMENT, supra note 15, § 403(2)(c-(h).
189. See REvisD REsTATEMENT, supra note 15, § 403(3) (respective interests of nations are
important to resolving conflicting claims of jurisdiction); supra notes 163-167 and accompanying
text (discussion of deficiencies of effects test).
190. See REvsED REsTATEENT, supra note 15, § 403 (criteria for reasonableness of extraterritorial applications of domestic law); supra note 188 and accompanying text (discussion of §
403 criteria for reasonableness); notes 16-22 and accompanying text (discussion of conduct test);
notes 155-162 and accompanying text (discussion of problems associated with application of conduct test).
191. See REvisED RESTATEmENT, supra note 15, § 403 (imitations on jurisdiction to prescribe
law); supra note 188 (discussion of § 403 criteria for reasonableness).
192. See REVIsED RESTATEmENT, supra note 15, § 416 (discussion of extraterritorial jurisdiction over securities transactions). Although § 416 of the REVISED REsTATEmENT addresses the
securities markets, it provides a reasonable analogy for extraterritorial jurisdiction of the commodities law. See supranotes 13-14 and accompanying text (discussion of judicial use of securities
cases to guide adjudication of commodities cases).
193. Id. § 416(1); see id. § 416 reporters' notes (2) (use of United States market provides
clearest case for assertion of extraterritorial jurisdiction); infra notes 200-207 and accompanying
text (discussion of necessity to protect integrity of domestic exchanges).
194. See 7 U.S.C. § 6(a) (1982) (limitation of futures trading to organized exchanges); supra
note 2 and accompanying text (discussion of commodities trading).
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Reporters' Notes to section 416 indicate that an assertion of jurisdiction over
a fraud consummated on a United States exchange would be per se reasonable
under the criteria of section 403.195

Subsection 416(2) focuses on conduct and effects within the United States
in the absence of a defendant's utilization of domestic exchanges. 96 The section contains a strong inference that jurisdiction is more reasonable in cases
where the court is attempting to remedy fraud as opposed to judicial enforcement of disclosure or filing obligations.' 97 Subsection 416(2) is subject expressly
to the reasonableness criteria of section 403.19 Section 416 thus would require
that courts adjudicating securities or commodities cases balance other nations'
jurisdictional interests with the need to protect the integrity of domestic
exchanges, thereby avoiding needless conflicts with the laws of the other
nations.' 9 9
Section 5 of the Commodity Exchange Act 20 0 leaves little doubt that the

United States has a vital interest in ensuring the integrity of the commodities
exchanges.2 1' The section notes the vulnerability of the markets to fraud and
manipulation and the necessity for adequate protection against fraudulent
schemes."' Commissioner Barbara S. Thomas of the Securities and Exchange
Commission has argued persuasively that voluntary entry into the United States
securities market would provide a reasonable basis for requiring compliance
with United States securities laws.20 3 Use of the commodities exchanges likewise
could serve as an independent basis for extraterritorial jurisdiction over violations of domestic commodities laws.204 As the Second Circuit in Psimenos
pointed out, use of the United States commodities market for illegal gain is
often the last step in a scheme to defraud and is therefore an act sufficient
to confer jurisdiction on a United States court. 20 5 Jurisdiction based on voluntary entry into the domestic commodities markets would not only be in accord
195. See Ravism RESTATEmENT, supra note 15, § 416 reporters' notes (2) (use of United
States market provides clearest case for assertion of extraterritorial jurisdiction).
196. See Id. § 416(2).
197. Id. § 416(2) reporters' notes (3) (case for applying United States law is stronger in regulation of fraud than in enforcement of filing obligations).
198. See Id. at § 416(2).
199. See supra notes 186-190 and accompanying text (discussion of RmEsD RTsrATmsmcr's
standard of reasonableness of extraterritorial application of United States laws).
200. 7 U.S.C. § 5 (1982) (legislative findings concerning commodities markets).
201. See id. (regulation of commodities markets is imperative to protect national public
interest).
202. See Id.
203. See Thomas, ExtraterritorialApplicationof the United States SecuritiesLaws: The Need
for a BalancedPolicy, 25 CoRP. PRLA. CommENTAToR 38, 44-45 (1983) (discussion of voluntary
entry into market as basis for application of domestic securities law).
204. See Psimenos v. E.F. Hutton, 722 F.2d 1041, 1044 (2d Cir. 1983) (defendant's use
of domestic exchanges is sufficient conduct in United States for jurisdiction over extraterritorial
violation of commodities law to vest); Tamari v. Bache & Co. (Lebanon), 547 F. Supp. 309,
313 (N.D. Mll. 1982) (defendant's use of domestic exchange is sufficient independent basis for
assertion of jurisdiction).
205. Psimenos v. E.F. Hutton, 722 F.2d 1041, 1044 (2d Cir. 1983).

1240

WASHINGTON AND LEE LAW REVIEW

[Vol. 41:1215

with the suggestions of the Revised Restatement," 6 but also would comport

with the reasonable expectations of persons trading on domestic 0exchanges
7
that the transactions will be subject to United States regulation.1
In the absence of activity on United States commodity exchanges, federal
courts should consider the Revised Restatement's recommendations for balancing international interests when applying jurisdictional tests.2 " ' Following the
lead of the Tamari court, domestic courts could find that jurisdiction vests
when a defendant's conduct in the United States is significant to the success
of a violation of the commodities laws. 0 9 The Tamari standard would not
violate the Bersch-IIT prohibition against basing jurisdiction on conduct that
was preparatory if the courts are cautious to assert jurisdiction only when
domestic conduct is both significant and necessary to the violation.2 10 Such
a standard would prevent potential violators of commodities laws from using
the United States as a base for perpetrating frauds in other countries. 21 ' Since
domestic conduct rather than the nationality of the parties or the exchange
is the focus of the Tamari standard,21 2 jurisdiction presumably would attach

206. See REVIsED REsTATEmENT, supra note 15, § 416(1) (use of domestic exchange confers
jurisdiction over transaction).
207. See id. § 416 comment b (justification for extraterritorial jurisdiction is weakest when
parties transact business outside United States to avoid United States law): id. at § 403(2)(d)
(assertion of jurisdiction over extraterritorial violation should comport with reasonable expectations of persons trading on exchanges).
208. See supra notes 196-199 and accompanying text (discussion of REvisED REsTATE ENT's
criteria for assertion of extraterritorial jurisdiction in absence of use of domestic exchanges).
209. See Tamari v. Bache & Co. (Lebanon), 547 F. Supp. 309, 314 (N.D. IMl.1982) (significant conduct within United States is sufficient for application of United States law to extraterritorial violations of CEA). The Tamari court does not directly define significant conduct, but
does allude to a securities case that characterized significant conduct as conduct essential to the
violation of United States law. See id. at 314 (quoting Travis v. Anthes Imperial Ltd, 473 F.2d
515, 527 (8th Cir. 1973)).
210. See IIT v. Vencap Ltd., 519 F.2d 1001, 1018 (2d Cir. 1975) (conduct which is merely
preparatory is insufficient for jurisdiction over extraterritorial violation of securities laws to vest);
Bersch v. Drexel Firestone, Inc., 519 F.2d 974, 987 (2d Cir. 1975) (same). Neither the IT court
nor the Bersch court defined what conduct in the United States would constitute "mere preparatory
activities," but both courts admitted that the distinction between preparatory and actual fraudulent
acts is a fine one. See lIT, 519 F.2d at 1018; Bersch, 519 F.2d at 987. The lIT court stated,
however, that the distinction was necessary if the securities laws were not to apply to every violation when some conduct, no matter how insignificant, occurred in the United States. 519 F.2d
at 1018. Some courts have interpreted the lIT conduct standard to require conduct that in itself
constitutes fraud. See supra note 161 (list of courts interpreting HT to require defendant to perpetrate
fraudulent activity within United States for the court to assert jurisdiction under conduct test).
But see Psimenos v. E.F. Hutton, 722 F.2d 1041, 1046 (2d Cir. 1983) (requisite domestic conduct
for finding extraterritorial jurisdiction under conduct test need not be fraudulent, but must be
material to completion of violation).
211. See supra note 175 and accompanying text (discussion of undesireability of allowing
persons to use United States as base to design fraudulent securities schemes).
212. See Tamari v. Bache & Co. (Lebanon), 547 F. Supp. 309, 313 (N.D. IL. 1982) (conduct
test standard for extraterritorial jurisdiction is significant activity within the United States).
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even though the defendant consummates the fraud outside the United States.2"'
The Tamari standard, subject to the constraints of reasonableness, would
encourage other nations to reciprocate in preventing persons otherwise outside of the jurisdiction of the United States from exporting fraud to the United
States markets.2"" Policing conduct associated with transnational violations
of commodities laws also would increase foreign confidence in the integrity
15
of the United States exchanges and would encourage domestic trading.
Finally, the courts should develop guidelines for the application of jurisdiction that protects all traders on the commodities exchanges equally without
regard to nationality. 16 Some commentators have suggested that distinctions
in protection afforded by United States securities laws based on nationality
of the plaintiff may raise constitutional problems of equal protection.2"7 Distinctions between plaintiffs based on nationality will do little to implement United
States policy interests in an international market place since it is in the interests of the United States that domestic and foreign investors be able to
trade on United States exchanges with fullest confidence in the integrity of
the market and the protection of the law. 8 The nationality of the plaintiff

should be important in determining the appropriateness of jurisdiction only
to the extent of being one factor in calculating the impact on domestic
interests. 1 9
The increasing use of United States commodities exchanges by an international community virtually assures that courts will continue to face deter-

213. See supra note 176 and accompanying text (conduct within United States is sufficient
basis to justify assertion of extraterritorial jurisdiction even when domestic impact is minimal).
214. See id.
215. See supra notes 200-202 and accompanying text (discussion of need to protect integrity
of commodities market to ensure investor confidence); see also Economic Report, supra note
6, at 42 (utility of commodities market depends on international trade).
216. See supra notes 43-49 and accompanying text (discussion of nationality as basis for
application of Bersch conduct test).
217. See Note, American Adjudication of TransnationalSecuritiesFraud,89 HAsv. L. REv.
553, 569 (1976) (criticizing Bersch court's decision to accord foreign investors less protection than
domestic investors); Comment, Securities Law-Subject Matter Jurisdiction in Transnational
SecuritiesFraud, 9 Irr'L L. & PoL. 113, 133 (1976) (criticizing Bersch andIT courts for creating
distinctions based on nationality). The commentators raise the possibility that the Bersch conduct
test may create problems of unequal protection for foreign investors. Id.; see also U.S. CoNsT.
amend. XIV 2 (equal protection clause).
218. See Economic Report, supra note 6, at 42-43 (despite large problems associated with
international trade, foreign traders should be allowed full access to domestic exchanges); notes
168-178 (policy concerns underlying assertion of jurisdiction over extraterritorial violations of
United States law).
219. See RmnvsED REsTATEmENT, supra note 15, § 403(2)(b) (discussion of nationality as factor in calculation of reasonableness of asserting extraterritorial jurisdiction). The nationality of
a plaintiff is a reasonable factor to consider when calculating the domestic impact of a violation.
Id. Under the conduct test, however, nationality is an inappropriate criteria that affords identically injured plaintiffs unequal protection under the law. See supra note 217 (discussion of commentators' criticism of Bersch conduct test).
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minations of when jurisdiction properly vests for an extraterritorial violations
of the CEA.22 ° Courts should not make jurisdictional determinations on the
basis of the nationality of the parties.2"2' Conduct within the United States
that is significant to a violation of the commodities laws should be available
as a basis for jurisdiction if the court determines that an assertion of jurisdiction is reasonable given consideration of the competing concerns of other
nations.2 22 Likewise, courts should apply United States law based on the
domestic effects of extraterritorial violations only after fully considering possible
jurisdictional conflicts with other nations.2 23 In the interests of international
economic prosperity and an efficient commodities market, federal courts
adjudicating extraterritorial application of United States commodities laws
22 4
should look to the economic and political repercussions of judicial actions.
RIcnARD B. EARLs

220. See supra notes 154-167 and accompanying text (discussion of problems common to
both commodities cases and securities cases).
221. See supra notes 216-219 and accompanying text (discussion of problems associated with
according plaintiffs different protection under commodities laws on basis of nationality).
222. See supra notes 208-215 and accompanying text (discussion of conduct test standards
for extraterritorial application of United States commodities laws).
223. See supranotes 163-167 and accompanying text (discussion of limitations of effects test).
224. See supra notes 186-189 and accompanying text (discussion of need to balance domestic
concerns with considerations of international exigencies).

